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Chapter 12

MEDICAL MALPRACTICE TRIAL RISKS
(A Necessary Evil ... or Simply Evil?)

Dr. Jay S. Grife, JD, MA
Primum non nocere 1

This Latin phrase is axiomatic in intent and is one of the earliest inoculations 
students of medicine receive. It dovetails the Hippocratic oath to provide both a 

                                               
1 First, no harm to the patient.

http://www.medicalbusinessadvisors.com/


2

moral and ethical foundation for physicians in furtherance of their mission to heal 
the sick. It asks little in objective terms but demands an immense measure of 
dedication and knowledge from those who practice their profession. Yet, it is 
roughly estimated that one of every five practicing health care professionals will 
confront the enigmatic process of medical malpractice within a twelve-month
span. Despite the fact that most health care practitioners will never see the inside 
of a courtroom, the sequelae of the event itself can scar the psyche forever after. 
What can be done when the inevitable happens and what can you as a practicing 
doctor do to confront the process? 

“Even among the sciences, medicine occupies a special position. Its practitioners come 
into direct and intimate contact with people in their daily lives; they are present at the critical 
transitional moments of existence.  For many people, they are the only contact with a world that 
otherwise stands at a forbidding distance.  Often in pain, fearful of death, the sick have a special 
thirst for reassurance and vulnerability to belief.”2 When this trust is violated, whether rooted in 
factual substance or merely a conclusion lacking in reality, American jurisprudence offers 
several remedies with the core being civil litigation. I have personally witnessed a vast spectrum 
of reasons that prompts a patient to seek the counsel of an attorney. Whether it be an untoward 
result of treatment or surgery, an outstanding invoice being mailed to a less than happy patient 

                                               
2 Paul Starr, The Social Transformation of American Medicine, Basic Books, 1982, pgs. 4-5.
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who decides that the doctor’s treatment did not measure up to expectations, a physician’s wife, 
employed as the office manager, charging a patient eighty-five dollars to complete a medical 
leave authorization form, or simply a perceived lack of concern on the part of the doctor or his 
personnel, patients can be motivated to seek redress outside the realm of the doctor’s office. 
Compound any of the above scenarios with well-meaning friends and family, and the proverbial 
prescription for litigation has been certified. 

Woven throughout this discourse will be suggestions that might obviate the foregoing. 
While it is not a panacea, nor a cure-all for medical negligence cases, I believe it to be the most 
effective methodology for resolving those differences that see the growth of a medical 
malpractice lawsuit....honest communications.

In the United States, a trial is thought to be the most common manner in which disputes 
are resolved.  Contrary to what we see on television, very few cases actually make it to trial with 
most be either dismissed or resolved through mediation or arbitration.  The U.S. Department of 
Justice recently reported that only about three percent of all civil cases are resolved by a trial.  
The vast majority of civil lawsuits, and in particular medical malpractice cases, are settled or 
dismissed before any of the litigants see a courtroom.

§ 12.01.  DEAR DOCTOR, YOU HAVE BEEN SERVED A LAWSUIT... NOW WHAT?
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Don’t run to the nearest bridge or fly into an explosive tantrum. Don’t throw your hands 
up in the air and blame the world. It is estimated that one in every 2 health care professions will 
be the recipient of such news at some time during their professional careers.  

[A] First Steps:

Take a deep breadth and exhale. Klaatu isn’t knocking at your door but at the same time, 
Patricia Neil is not your attorney. Finish the day and when things are subdued, sit down and 
slowly assess what has happened. If you read and believe the complaint that the Plaintiff’s 
lawyer has served upon you, likely you will conclude that as a health care professional, not only 
are you negligent but, you border upon the criminal. My advice: do not read it but who amongst 
us won’t? 

At this point, take the patient/ Plaintiff’s medical records and make exact copies of every 
single document contained within. Copy your computer files that reference this patient onto a 
portable medium of your choosing. Put the originals in an envelope and seal it. Do not make any 
changes to the medical records or to the computer data.  Your patient’s medical records are your 
best evidence and in the world of medical-legal jurisprudence, an inference of truth and fact 
immediately attach to these which can be permanently shattered but any changes, well meaning 
or otherwise.
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[B] Call Your Medical Malpractice Insurance Company: 

At this time, contact your medical malpractice insurance company. Speak to a representative in 
the claims department, advise them of the current situation, and follow their instructions as to 
reporting the claim. Your cooperation with your carrier is essential in order to conform to most 
policies and to insure that you do not do anything to waive the coverage subscribed to. At some 
time in the immediate future, your insurer will assign your case to a defense attorney who will 
become your constant companion for the next several years. It is this person who will undertake 
the investigation of your case and the study of your patient’s allegations. At times your lawyer 
will appear to be your therapist, knight in shining armor, and at times may even seem to be 
working against your best interests. None of this is factual. Your lawyer is an expert assigned to 
investigate your case and to provide you with the best defense and advice available, all the time 
looking through the lens of objectivity. Remember, your view is tinted with emotion and the 
passion that you have done nothing wrong. But make no mistake about it; it is this person who 
will tell you when you should hold them and when you should fold them. 

[C} Personal Counsel:

What is personal counsel? Personal counsel is an attorney with extensive experience in 
the management of medical negligence cases and one that does so on a daily basis. Personal 
counsel should be an attorney who has been researched by you and/or your associates so that you 
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feel comfortable knowing that this person has the understanding and skill necessary to represent 
your interests. It is a lawyer whom you may retain independent of counsel assigned by your 
insurance carrier. In the vast majority of cases, personal counsel is an attorney whom you will 
retain to represent your interests at your cost. The essential difference to appreciate is that 
counsel assigned to you by your insurance company will be retained and re-imbursed by your 
insurer but personal counsel is an attorney of your choosing whom you agree to retain and 
compensate. 

Is this necessary? If you are a health care professional who has no insurance coverage, 
chances are your decision to go bare will necessitate the retaining of personal counsel. Of course, 
those who have adeptly concealed their personal assets so as to be judgment proof might not 
deem it necessary but in that event, the doctor must be ready to accept the possibility of an 
adverse final money judgment and the necessity of a bankruptcy proceeding if legally applicable. 
While those doctors going bare might consider the fact that they have no insurance to be the best 
insurance against a Plaintiff’s lawyer filing suit, do remember that it takes only one 
compassionate Plaintiff’s lawyer to upset that apple cart. 

Those doctors who have malpractice insurance have a different type of decision to make 
in retaining personal counsel. The malpractice insurance company has assigned an attorney to 
you and will be compensating that attorney for her efforts in defending you. That same attorney 
and/or her law firm may have numerous other doctors they are representing who maintain 
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coverage with the same insurance company. Some view this as a conflict of interest. Is the 
assigned attorney representing your interests or that of the insurance company? Despite the best 
efforts of the assigned defense counsel, it is not out of the question for that counsel to appreciate 
the financial realities of the situation. Once your case is over, new business is dependent upon 
the insurance company and not you. So the dilemma of the personal counsel evolves as to 
whether you deem it prudent to retain and compensate an attorney to solely and without question 
represent your interests, even at the expense of your assigned counsel and the insurance 
company. The decision is solely an individual one but in all fairness, a decision I feel to be 
necessary. In those case where I have been retained as personal counsel, my job has been to 
review the case and decide whether the Plaintiff’s case has merit and if I decide it does, whether 
or not my client, the Defendant doctor, is at risk of an adverse judgment greater than the amount 
of insurance coverage available. If deemed a possibility, it becomes my job to insure that my 
client does not face that eventuality and my exclusive duty is to the doctor who has retained me.

§ 12.02 THE TRIAL PLAYERS

In every civil trial, besides there generally being counsel for the respective parties, there 
is a Plaintiff (patient) and a Defendant (doctor).  While it is not mandatory that the Plaintiff be 
represented by an-attorney, an un-represented plaintiff who is Pro Se most likely will find the 
course difficult to traverse. The Plaintiff is the aggrieved party, or accuser who files a complaint, 
and the Defendant is the party against whom a complaint is lodged, or the accused.  Some cases 
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may involve multiple Plaintiffs, multiple Defendants, or both.  Regardless of the numbers of 
parties involved, there must be de facto two opposing sides to a lawsuit.  Often those respective 
sides make for interesting bedfellows, such as where several of the named Defendants each 
perceive the other as being at fault. In those cases, the finger pointing often is directed away 
from the Plaintiff and toward the other Defendant(s) in the case. At those times, the mentality 
can often shift toward a Darwinian one of survival, leaving the Plaintiff the sole benefactor.

In addition to the parties and their respective counsel, witnesses, both lay and expert, 
form the main body of testimony that will be elicited and heard by the Judge and jury. The 
respective parties both present their witnesses in a procedural order as determined by the venue 
of the litigation. Both lay and expert witnesses serve to tell the story of the parties to the court.  
In a medical malpractice case, a lay witness generally explains the facts of specific events which 
they have witnessed, or more likely, how the Plaintiff has been affected by the alleged 
negligence. The parties may also call a special kind of witness, called a medical expert, to testify 
on their behalf.  An expert witness is simply a witness with experience in a particular field, 
whose testimony will aide the lay jury in understanding the medical aspects of the case. Often 
times, the expert witness can be the trump card necessary for that party to prevail but all too 
often medical experts tend to “cancel each other out” leaving a jury to decide based upon the 
remaining evidence presented.
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In most medical malpractice cases, the Plaintiff must present expert testimony from a 
health care practitioner that the Defendant fell below the standard of care required and caused 
injury to the patient.  These are the two essential prongs which when conjoined equate to 
negligence in legal terminology; liability being a breach in the standard of care and causation 
being that the negligence caused the Plaintiff damages. It is essential to understand that a 
Plaintiff cannot prevail in litigation if only one of these two prongs has been left unsatisfied. For 
example, if a physician failed to diagnose cancer in a terminally ill patient, the fact that the 
diagnosis was not made can be deemed negligent but the negligence in the failure to diagnose did 
not damage the patient in that she was terminal when she initially presented. It is this two 
pronged test which delineates legal negligence from commonly expressed negligence or a bad 
result from the care and treatment provided. 

In rare instances, and in ever diminishing jurisdictions, expert testimony is not required in 
medical negligence matters. In those instances, the legal doctrine of Res Ipsa Loquitur, or “the 
thing speaks for itself” often will attach to obviate the expert’s place. Normally, in a medical 
malpractice case, a Plaintiff is required to establish: (1) a breach in the standard of care or that an 
act or omission by the Defendant that was not in keeping with the degree of skill and learning 
ordinarily used under the same or similar circumstances by members of defendant's profession; 
and (2) causation or that such negligence or omission caused the plaintiff's injury. However, the 
doctrine of Res Ipsa Loquitur exists to preclude the need for direct proof of negligence through 
medical testimony, and allows cases submitted under the doctrine to proceed to the jury even in 



10

the absence of testimony as to negligence because a jury is permitted to draw an inference of 
negligence from the specific act itself. The classic example of such an incident would be the 
leaving of a surgical instrument inside a patient’s body, or operating upon the wrong limb.

The judge and jury are the final participants in a trial.  The judge presides over the trial and 
makes rulings regarding the law and its application to the case. Only the judge is permitted to 
rule upon issues of law. The jury members are called the triers of fact in that the body listens to 
the evidence, and determine the facts, based upon their collective wisdom.  For example, when 
two parties tell different versions of an-event the jury must decide which side it believes is true. 
In cases where there is no jury, the judge decides both the law and the facts.

§ 12.03 BURDEN OF PROOF

In all civil trials, the Plaintiff, as the accuser, has the burden of proving his case.  Much 
like a criminal Defendant, a civil Defendant has no burden of proof and is presumed “innocent” 
of any claim as alleged by the Plaintiff.  As a result, if the Plaintiff presents insufficient evidence 
to support his claim, the Defendant’s counsel will likely seek a directed verdict pursuant to the 
prevailing law from the judge. Should the judge conclude that the Plaintiff has failed to establish 
those elements of medical negligence as required, the judge will order the directed verdict in 
favor of the Defendant doctor. In other words, the Defendant wins without having to present his 
case. The burden the Plaintiff carries in a civil arena is that he must prove his case by what is 
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called a preponderance of the evidence. In other words, the Plaintiff must prove it is more likely 
than not that the facts as presented prove his case. The burden is distinct from that in criminal 
law where beyond a reasonable doubt is necessary. The best way to visualize this burden is to 
imagine a set of scales.  If the scales are even, or tipped in favor of the Defendant, then the 
Plaintiff has not carried his burden, and loses.  In order to prevail, the Plaintiff must tip the scales 
in his favor. And it can be tipped by no more than 50.1% to 49.9%.

To succeed in a case of alleged medical malpractice, a Plaintiff-patient must present 
evidence that the Defendant-doctor was negligent, and the Plaintiff does this by proving the 
treatment provided was below the applicable standard of care.  This phrase is often misapplied 
and misunderstood but in essence means that the health care provider failed to use the degree of 
care and skill that a reasonably prudent practitioner under similar circumstances would have used 
in treating a patient. While the standard of care has a fairly universal legal meaning, it has 
variances throughout the different states. In some jurisdictions a national standard of care is the 
accepted norm while in others, it can be a locality rule. The difference is of vital significance 
because when expert testimony is sought, that expert must be knowledgeable and able to testify 
as to the standard of care pursuant to that jurisdiction, regardless of whether it be local or 
otherwise. In those minority areas where the locality rule remains in effect, often an expert must 
be from that specific community or have discussed the standard of care with a local doctor so as 
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to be sufficiently versed in it.3 In addition, the standard of care, while established by the medical 
community at large, is constantly evolving.  Care that violates the standard of care today may not 
necessarily violate the standard of care several years ago.  This distinction is an important one, 
since most cases take several years to reach trial readiness.  Of critical importance is to 
appreciate that while the public at large often will equate a bad result as negligence, legally it 
may not be a violation of the standard of care.

For the Plaintiff to succeed in tipping those scales in her favor, expert medical testimony 
is required to establish a violation of the standard of care in virtually allmedical malpractice 
cases.  A Plaintiff that fails to present the required expert medical testimony in a medical 
malpractice case, but for those instances where Res Ipsa Loquitur is applicable, will lose.  As 
noted above, the Plaintiff must also produce expert medical testimony as to a violation of the 
standard of care and that the alleged negligence caused the injury.

Finally, it is an unfortunate reality that the jury often does not have the medical 
knowledge necessary to appreciate the nuances of medicine and the clinical judgment afforded 
doctors. That is not to say that juries do not do their utmost to reach a reasoned verdict but 
medicine can be a difficult proposition for the trained individual, let alone a layman. In a case 
several years ago in California, a jury listened to the evidence in a medical malpractice case for 

                                               
3 Idaho is an example of such a jurisdiction.
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several weeks. Following a Plaintiff’s verdict, several of the jurors agreed to discuss their 
deliberations with the parties’ counsels. When asked for a reason that the jury found for the 
Plaintiff against the physician, one specific juror admitted it was because of the expert medical 
testimony. When probed further, the juror stated that he believed the Plaintiff’s medical expert to 
be most credible and knowledgeable because while the Defendant’s expert had charged $500.00 
per hour to testify in court, the Plaintiff’s expert had charged $650.00 per hour. 

§ 12.04 TYPES OF TRIAL

There are two types of trials available to the parties, trial by jury or a bench trial 
exclusively by the judge.  In a trial by jury, the judge determines the law and the jury determines 
the facts.  In a bench trial, the judge wears both the hats of being the trier of law and the trier of 
fact.  The U.S. Constitution guarantees a trial by jury.  If a party does not request a jury trial that 
right may be deemed forfeit and by the same token, both sides must agree to waive a jury trial.

So why would anyone choose to have a case heard by a judge as opposed to a jury, or 
vice versa?  The reasons are mainly based on preconceived notions about judge and juror biases.  
Generally, most litigants favor a jury over a judge because the decision is put into the hands of 
many rather than in the hands of one.4 Plaintiffs usually like juries because lay individuals are 

                                               
4 The actual number of jurors can vary from state to state in civil trials.
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believed to be more sympathetic, and a Plaintiff can appeal to the emotions of a jury.  
Conversely, Defendants usually prefer bench trials because a judge is thought to be more 
objective in deciding a case.  Requesting a bench trial can also result in a much quicker trial date.  
Since court dockets in most large cities are becoming increasingly congested, the time difference
between a jury trial date and a bench trial date can be literally years. 

None of the perceptions about the benefits of a jury trial or a bench trial apply to all 
situations—every case is different.  There is at least some empirical evidence that some of the 
commonly held conceptions about bench and jury trials are actually misconceptions.  For 
example, while it is almost universally believed that juries tend to favor Plaintiffs and award 
much higher monetary amounts, a recent study by the Department of Justice5 suggests that 
judges favor Plaintiffs and return higher verdicts.  Still, jury trials outnumber bench trials by 
about two to one.

§ 12.05 DISCOVERY PROCESS

In that most medical negligence cases are fact driven, the topic of discovery demands a 
specific and integral role in the trial process. Discovery simply is the methodology used in 

                                               
5 See Civil Jury Cases and Verdicts in Large Counties, Civil Justice Survey of State Courts at: 
www.usdoj.gov/bjs/abstract/cjcavilc.htm.
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American jurisprudence for each side to discover all of the evidence that is available in the case 
and to have that documentation analyzed. While specific states have rules that may limit 
discovery, the purpose is to prevent trial by ambush.6

According to the Federal Rules of Civil Procedure, discovery can include written 
interrogatories or questions, requests for production, deposition, either oral or through written 
statements, request for examination, request for inspection of evidence, requests for admission, 
and finally independent, or as Plaintiffs’ lawyers commonly label them, compulsory medical 
examinations.

The scope of the above discovery methods is generally a book onto itself, so suffice it to 
say, discovery is the process where each party exchanges information so the merit of their 
respective cases can be evaluated. Lawyers will use this evidence in developing the theory of 
their case and the order in which that evidence will be presented to the trier of fact. While 
discovery is often viewed as a mundane part of the process, in reality, it is the very topic that 
often proves dispositive in the ultimate outcome of the case, whether it be tried, settled, or 
rejected.

                                               
6 It is interesting to note that in New York State, the identity and/or deposition of a medical expert is not disclosed 
until the time of trial so in this venue, ambush can be a tactical weapon.
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§ 12.06 DEPOSITIONS:

One of the discovery methods listed above does deserve specific discussion because the 
deposition, or oral statement under oath, is such a vital piece of the puzzle. In general, either 
party may depose any other person but in general, a deponent has some relevance to the case, 
whether it be as a fact witness, an expert witness, or a before and after witness (a person who can 
testify as to the state of affairs of a person before and after the incident in question). 

Depositions are taken to gain an insight into what information will be necessary in order 
to prosecute or defend a case. Even more important is that the oral deposition provides the 
respective lawyer with a chance to evaluate that person’s reactions to stress, to personally see for 
the temperament of the witness, to view the witness’ demeanor, and to analyze how that person 
responds to spontaneous events. The format is typically oral and in person question and answer 
dialogue although recent technology has permitted depositions via telephone conference, video-
conference, and internet medium exchanges. Depositions can be taken via written question 
format but often this type has limited value because the deponent will not be asked any follow-up 
questions and a statement cannot be investigated further. 

There are lists of do’s and don’ts that lawyers provide their clients but the fundamental 
character of the deposition is for the deponent to tell the truth. While it is rare that a trial sees the 
Perry Mason moment, these do in fact happen and when it does, the result is often exactly what 



17

viewers of that classical television series see. As a rule, in light of the attorney client privilege, I 
insist upon knowing whatever skeletons are in my client’s closet, past or present. It is of ultimate 
importance that a client confides the truth to their lawyer so that the any adverse issue can be 
addressed through cognizant decision, rather than surprise. In a recent case, my client was being 
deposed and admitted to me that she was a lesbian. Her sexual preferences did not matter but the 
fact that she disclosed a misdemeanor arrest for marijuana did. I advised her to tell the truth 
about both issues and explained why this was important. During her deposition, when the 
homophobic defense counsel abrasively probed her sexuality, she readily admitted her own 
sexual preference. That was fine but the defense lawyer continued to “push her buttons’ until she 
finally screamed at him to “shut the f... up”. The die was cast because the next line of 
questioning involved her arrest record as to the marijuana. When my client denied any other 
arrests but for the drugs, it was simple for the defense counsel to show her documentation of four 
earlier felony arrests including one for fraud, which ultimately cost her the case.  The important 
fact to remember is that we all have a past and that being truthful as to its content can often 
dictate a successful outcome of a case.

§ 12.07 MOTIONS IN LIMINE

Motions in limine are one of the many weapons lawyers use to limit the jurors hearing 
evidence that is deemed to be irrelevant or too prejudicial to a party. A lawyer must be tactical in 
this area so that the jury never can appreciate that information is being withheld, thereby creating 
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doubt as to the honesty of that lawyer. A typical example and one that I confront is whether to 
permit the jury to know that in addition to being a lawyer, I am also a doctor. In every case I 
must gauge the advisability of disclosing to the jury that I am also a doctor or simply using a 
motion in limine to prevent that fact from being disclosed. Can you imagine the impact upon the 
jury if the fact that I am a doctor was withheld and a witness, expert or lay, through intention or 
true neglect, testified something to the fact of “come on now, you are a doctor, you know it’s 
true.” The jury might interpret this as a conspiracy to have a special “hired gun” doing that 
party’s bidding rather than as a simple advocate of the truth. Or the jury may interpret this as part 
of a game plan to protect one of my own physician colleagues despite the apparent negligence. 

§ 12.08 JURY SELECTION

The selection process for a jury begins with what is called the jury pool.  A number of 
citizens are selected as potential jurors, usually several times the number of jurors needed for a 
trial.  From this pool of potential jurors, the jury panel is selected.

The size of the jury panel varies by state and locale.  Most juries consist of about six to 
twelve individuals on a panel.  In addition, one or more alternate jurors may also be selected.  
Alternate jurors sit with the jury and hear evidence just as all the other jurors.  In some states, 
they also sit in on jury deliberations, though they are not allowed to participate.  If for some 
reason a member of the selected jury is unable to continue with the trial or deliberations, the 
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alternate juror fills in.  The number of alternate jurors varies, and determining that number is 
usually left to the discretion of the judge.  Generally, the longer the trial, the more alternate 
jurors are sworn in.

Before any potential juror appears at the courthouse for a trial, usually a questionnaire 
form is mailed for the individual to complete and return to the court.  Such forms generally 
request demographic information such as name, age, occupation, educational background, 
participation as a party or witness in previous litigation, previous jury service, etc.  Attorneys for 
the parties are able to obtain and review these questionnaires in advance of the trial date.

On the day of trial, when the potential jurors arrive at the courthouse, the judge typically 
asks some generic questions about their ability to serve.  The judge may ask whether any 
potential juror has a problem staying for the duration of the trial, or whether the potential jurors 
know any of the parties or their attorneys.  The purpose of these questions is for the judge to 
determine which, if any, of the potential jurors will be excused immediately from service.

Many juries tend to be comprised of citizens with little or no college education.  One of 
the possible reasons for this result is that many professionals, especially medical professionals, 
request to be excused from jury service, citing their professional commitments as justification. 
Ironically, professionals are usually the first to complain when juries who lack any 
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representatives with advanced education hear their own cases.  Once the judge is finished with 
the preliminary screening of the jury pool, voir dire begins.

[A] Voir Dire: Questioning of the Jurors.

Voir dire literally means, “to speak the truth.”  It is the term used to represent the preliminary 
questioning of potential jurors.  The purpose of voir dire is to uncover any prejudice or bias in 
potential jurors.  Plaintiffs’ attorneys in medical malpractice cases will try to determine if the 
potential jurors have any strong connection to a health care provider that might make the juror 
favor the Defendant-doctor.  Similarly, medical malpractice defense attorneys will try to uncover 
any bad experiences the potential jurors may have had with a healthcare practitioner, which may 
make the juror biased in favor of the patient. The judge, the attorneys, or both can conduct the 
questioning.  Most jurisdictions allow the attorneys to conduct voir dire. The key to successful 
voir dire is not changing an avowed racist into a liberal but to discover that juror’s attitudes and 
position as to issues, and thereafter appropriately respond to that disclosure.

Voir dire is such an important aspect of the trial process that often, studies conclude that 
the trial is over when voir dire ends. Attorneys will spend a great deal of time toward voir dire 
preparation in order to detect juror bias, adverse attitudes and thoughts, as well as prejudice, be it 
overt or covert. This is simply a human exercise using intuition, gut feelings, and common sense 
where the input from a Plaintiff or Defendant often has as much influence as that of counsel. In 
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some cases, jury specialists and consultants such as psychologists are retained to provide an 
expertise into the process. These experts often provide invaluable insight into the process but as 
any consultant worth her salt will admit, it is an inexact science. The essence of the process is to 
identify those potential jurors who tend to exhibit a positive identity toward your case facts or 
those who react adversely, while at the same time, not being so blatant as to tip your hand to the 
opposition.

Beyond trying to eliminate bias against their clients, attorneys often use the voir dire 
process to try to “educate” the jury along with developing a rapport in their favor.  They also use 
voir dire to begin placing before the potential jurors the theories of the complaint and defense 
thereto to try to gauge their reactions.  Skillful attorneys will tacitly use the questioning process 
of voir dire to prepare the jury to find in favor of their clients.

[B] Challenges of Jurors

When the attorneys and/or the judge have finished voir dire of the potential jurors, 
challenges may be made to remove potential jurors from serving on the sworn jury panel.  
Attorneys use the challenge phase of jury selection to remove jurors who may favor the other 
side’s case.  To remove potential jurors, two types of challenges may be made to “strike” the 
individual from the jury.
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The first type of challenge is a challenge for cause.  A “for cause” challenge is one in which the 
attorneys are required to state and present reasons for removing the potential juror.  The rationale 
given is usually that the challenged juror cannot hear the case fairly for one reason or another.  
For example, a juror may have stated that he or she will not abide by a judge’s instructions as to 
application of the law because he or she does not think the instruction is fair. Such a situation is a 
clear case to have the juror removed for cause.  The number of “for cause” challenges are 
unlimited, and the judge decides whether to excuse the challenged potential juror.  Other 
challenges for cause may be based on a claim of juror bias.  In practice, however, very few for 
cause challenges based on alleged bias are sustained. In the famous Attica prison riot trial in 
New York, Ernie Goodman, counsel for one of the alleged rioting prisoners was fortunate 
enough to have law students use questionnaires, canvas the neighborhoods of potential jurors, 
and provide insight into what make of automobile was in the driveways and whether any bumper 
stickers were attached. That information, along with the typical television habits of the potential 
jurors, and the complexion of the neighborhood environment served the purpose such that a 
majority of racial predisposition might be ferreted out. Discovering that persons living in a 
certain neighborhood were more prone to racial bigotry served Goodman well during the voir 
dire process. The process is inexact and a juror can fool the system.

The second type of challenge is a peremptory challenge (note the challenge is 
peremptory, meaning absolute, not preemptory).  Each party is given a certain number of 



23

peremptory challenges in which to remove any potential juror from the panel.  In civil trials, each 
side generally has two or more peremptory challenges.

No reason is needed to strike a potential juror when using a peremptory challenge, and 
the individual is automatically excused.  The only exception is the strike must be race and gender 
neutral.  Where a pattern of strikes suggests peremptory challenges were used to remove 
potential jurors because of their race or gender, the entire process must be restarted.  Volumes of 
law journal articles have been written about race- and gender-based peremptory challenges, and 
an extensive discussion is beyond the scope of this chapter.  Suffice to say, objecting to 
peremptory challenges because they are race- or gender-based is the exception rather than the 
rule.  In most cases, the number of challenges allowed is too small to show any pattern.

Challenging a juror can often be a tactical decision which often entertains far reaching 
issues. Certainly it seems simple enough to strike a juror who has voiced concerns that doctors 
are all quacks but caution must be exercised so that the opinion of that one potential juryperson 
will not poison the attitudes of the remaining jury panel. It could be catastrophic for an attorney 
to continue questioning and to elicit responses from that potential juror so that persons in the 
court-room can all listen to it. On those occasions, counsel may request that the court permit the 
examination of that juror “in camera,” or outside the hearing of the remaining jury panel. In this 
manner, an attorney can more freely delve into the prospective biases that juror may harbor and 
if necessary, establish a for-cause strike rather than a peremptory strike. 
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[C] Jury Selection Logistics

Ordinarily, the jury box is filled with potential jury panel members by randomly selecting names 
from the pool of potential jurors.  When a potential juror is removed by a challenge, that juror is 
replaced with another member of the jury pool.  Each newly selected potential juror is 
questioned, and then, if appropriate, challenged.  When each side has exhausted all of its 
challenges, the jury selection is complete.

The time to conduct jury selection varies.  Supposedly, in the “old days,” jury 
questioning would take many days.  In our current heavily congested court system, however, 
most judges limit the voir dire process to just a few hours.

[D] Preliminary Instructions to the Jury

Once the jury is selected, the judge will swear in those selected  and give the jury preliminary 
instructions.  These instructions usually involve statements of the law and the case such as the 
basic allegations in the lawsuit, which side carries the burden of proof, and the presentation of 
evidence.  The judge will also instruct the jury regarding more general issues such as note taking, 
limitations on discussing the case, and breaks in the trial.  Of course, in a bench trial, no 
preliminary instructions are necessary.  After the judge gives the jury preliminary instructions, 
the formal presentation of the case begins with opening statements.
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§ 12.09 OPENING STATEMENTS

The opening statement phase of a civil trial is when the case really begins.  Some lawyers 
very firmly believe that cases are won or lost during opening statements and voir dire.  In this 
phase, attorneys provide a road map of the trial by telling their client’s side of the story, while at 
the same time trying to convince the jury to find in their client’s favor. Lawyers will use this 
opportunity to build upon the rapport developed during voir dire so that the jury will appreciate 
the theory of the case in factual terms. 

Arguments are not allowed during opening statements.  Rather, attorneys are only 
allowed to state what the evidence will show.  Most attorneys find this to be a distinction without 
much of a difference.  For example, the statement “Dr. Smith crippled Mrs. Jones by performing 
unnecessary surgery,” could be considered argument, and not allowed during opening 
statements.  Stating “the evidence will show that Dr. Smith crippled Mrs. Jones when he 
performed unnecessary surgery,” however, is not considered argument because the attorney is 
merely stating what he believes the evidence will show.

Depending on the complexity of the case, attorneys may use exhibits during opening 
statements.  Such exhibits are not considered evidence, but only illustrative of what each side 
intends to prove.  Some attorneys may even use very technical computerized presentations 



26

during opening statements.  Any such “props” are fair game as long as the information presented 
can be described fairly as “what the evidence will show.”

The time length for opening statements varies from jurisdiction to jurisdiction, and from 
case to case.  Cases that take several weeks to try may involve half-day long or longer opening 
statements.  Cases that take a few days to try—which is probably most cases—involve an hour or 
so per side for opening statements.

During the voir dire process and again during the opening statement, jurors will take 
measure of the attorney’s credibility and use this later in the decision making process to see 
whether that attorney really did establish those points of fact as promised. Gaining the trust of 
the jury can often times trump the factual evidence elicited during the trial. It is important to 
remember that the jury has the role as trier of the facts, and it is the attorney who presents these 
to the jury throughout the trial process.

§ 12.10 PRESENTATION OF EVIDENCE (How Lawyers Tell a Story)

[A] Order of Evidence Presentation

Since the Plaintiff has the burden of proof, the Plaintiff presents his case first.  The presentation 
of the Plaintiff’s case is called the Plaintiff’s case-in-chief.  The Plaintiff’s case-in-chief includes 
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what are called the essential elements of the complaint.  These elements are what the law 
requires every Plaintiff to prove in order to prevail in his case. It is the minimum amount of 
evidence necessary for the Court to permit the case to proceed. For example, and in very general 
terms, in a medical malpractice or tort case, the Plaintiff must prove that there was a duty owed 
by the Defendant to the Plaintiff, that the Defendant breached that duty or standard of care, that 
the breach in the standard of care proximally or directly caused damage or injury to the Plaintiff, 
and the extent of damages sustained by the Plaintiff. A failure to present evidence on any one 
essential element produces a failure of the Plaintiff to carry his burden.  When the Plaintiff 
finishes presenting his evidence, the Defendant has the opportunity to make a motion for what is 
called a directed verdict.

 When a Defendant moves for a directed verdict, he is asking the judge to enter a 
judgment in his favor because the Plaintiff has failed to present evidence essential to the 
elements of the Plaintiff’s case.  If the Plaintiff has in fact failed to present evidence on a crucial 
aspect of his case, the judge will enter a verdict in favor of the defense.  The case is over, and the 
Defendant need not present his case.

If, however, the Plaintiff has presented sufficient evidence, regardless of how weak that 
evidence may be, then a directed verdict motion will be denied.  The judge will not substitute his 
judgment for that of the jury in determining whether evidence is strong enough for the Plaintiff 
to win.  In that situation, the Defendant will have to present his case-in-chief.
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Following the Defendant’s case-in-chief, the formal presentation of evidence is usually 
concluded, unless the Plaintiff wants to present rebuttal evidence.  Rebuttal evidence is evidence 
that may be presented to address any new issues raised by the defense that were not previously 
addressed by or disclosed to the Plaintiff.  The decision of whether to allow rebuttal evidence lies
in the judge’s discretion.  In some cases, rebuttal evidence, the Defendant’s “response” to 
rebuttal evidence, may even be allowed.

[B] Witnesses

After the attorneys finish telling the jurors what the evidence will show in opening statements, 
the formal presentation of evidence begins.  Trial evidence is presented primarily by calling 
witnesses to testify on the client’s behalf.  The party calling the witness first asks questions 
during what is called direct examination, or “direct.”  The opposing party then gets an 
opportunity to ask questions of the witness during cross examination, or “cross.”

Questions on cross must be limited in scope to those asked on direct.  Issues not raised 
during the direct examination may not be raised exclusively during cross.  Cross-examination is 
not required but is generally a part of the witness examination.  In some instances, an opposing 
party may have no questions at all for tactical reasons or because the witness testified to 
unimportant or uncontested issues. During cross-examination, the attorney will try to show how 
that witness’ testimony should not be given the authority for which it was elicited. Television is a 



29

wonderful medium for showing how cross-examination is used to discredit, weaken, impeach, 
and undermine a witness’ testimony but a good attorney will often use this time to 
simultaneously curry favorable opinions from the witness toward that attorney’s client’s position. 
Through the strategic use of leading questions, that are questions which call for a yes or no 
response, an attorney can often use the opponents’ witness to limit issues if not actually help 
their own cause. Don’t you agree?

Following cross-examination, the party calling the witness has an opportunity to conduct 
redirect examination, or “redirect,” and following any redirect, recross examination may take 
place.  Each subsequent examination, however, is limited in scope by the subject matter of the 
previous examination.  Lawyers use redirect to rehabilitate their own witness who may have 
been weakening during cross-examination. The idea is that as each round of questioning is 
concluded, the focus gets narrower and narrower.  Consequently, for example, if no questions 
were asked on cross, redirect is not allowed.  After recross, the process is usually concluded, 
although on rare occasions a judge may allow further direct and cross if circumstances so 
warrant.

[C] Exhibits

Exhibits are tangible pieces of evidence that are relevant to the case.  Medical records, 
photographs, and diagrams are common examples of exhibits that may be used during a civil 
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trial.  Basically, any tangible object may be used as an exhibit if it will aid the trier of fact in 
understanding the issues of the case.

The introduction of exhibits at trial is done primarily through witnesses.  In order for an 
exhibit to be introduced into evidence, a witness must testify that the exhibit to be introduced is 
authentic, true, and accurate, and it must be relevant to an issue in the case.  Such testimony is 
called foundation testimony.  Before any exhibit can be introduced into evidence, a foundation 
must be laid.

Not all exhibits are introduced into evidence.  For example, a skeletal model of the skull 
may be offered as an exhibit in a neurosurgery injury case because it might aid the jury in 
understanding the case.  The skull model, however, may not be relevant to any issue in the case, 
and therefore cannot be introduced into evidence.   Such an exhibit is called a demonstrative 
exhibit. 

In contemporary trial presentations, parties are using computer generated exhibits to 
assist in the telling of their stories. Studies have often conflicted but in general conclude that 
juries retain only 10% of the oral evidence which they hear, 20% of the visual evidence, but 
almost 70% of evidence which combines the two aspects into a common presentation. 
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PowerPoint and Excel7 presentations provide a mechanism wherein a party can present visual 
explanations of what a lawyer is orally describing to a jury so that the picture adds the thousand 
extra words to that said in court. A day in the life video is a short ten minute or so presentation 
that Plaintiffs’ counsel use to show the tragedy of the Plaintiff’s daily travails to the jury. 
Overhead projections and computer-generated graphics can vividly exclaim the importance of 
the evidence. The impact of this type of demonstrative evidence should not be mistaken because 
despite the lofty cost for the preparation of these types of exhibits, the impact can be dispositive.

In a case from Mississippi, a Plaintiff claimed that since the Defendant’s orthopedic ankle 
surgery, she was essentially disabled from doing those activities that she deemed essential. For 
three years, discovery and depositions tested those claims and she always maintained them under 
oath and before God. The weekend or so prior to trial, defense counsel contacted the Plaintiff’s 
lawyer and asked that she come over to view video surveillance that would be used at trial. Sure 
enough, there was the Plaintiff parking in a handicapped parking space, walking into the gym in 
a work-out uniform, and thereafter, doing aerobics. When confronted, her explanation was that 
she could do this only at times when she had taken sufficient doses of pain medication and that 
was the case in the surveillance videos. It took the jury only twenty minutes to decide otherwise.

[D] Objections

                                               
7 Microsoft incorporated. 
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During the course of witness testimony or the attempted introduction of an exhibit into 
evidence, an attorney may state an objection.  The main purpose of an objection is to prevent the 
presentation of certain information to a jury.  Information that is not relevant or otherwise 
prohibited from being presented to a jury is objectionable.  It is important to know that the 
conduct of a trial is not a wide-open search for the truth.  Rather, it is a decision-making process 
in which the parties present their cases according to rules of evidence and procedure.

For routine objections, the attorneys will make brief statements in open court in support 
of or in opposition to an objection.  The judge will then issue a ruling out loud from the bench.  
In some situations, however, an attorney may object to potentially damaging testimony that he or 
she wants to keep from the jury, in which case arguing the objection in open court may reveal the 
damaging information.  In such an instance, the attorneys may ask to approach the bench for a 
“sidebar.”  Each attorney then approaches the judge’s bench, and will discreetly argue the 
objection out of the jury’s earshot.  If the objection involves a major issue that requires extensive 
argument, the judge will excuse the jury from the courtroom so the attorneys can present their 
arguments out loud and on the record.

If evidence is excluded and an attorney feels the judge’s ruling was incorrect, the attorney 
may make what is called an offer of proof.  In this instance, the excluded evidence is presented 
on the record, but out of the presence of the jury.  In this way, the evidence is preserved if the 
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party decides to appeal the decision.  An offer of proof is rare, but effective if an appeal is 
contemplated.

§ 12.11 SUMMATION

When each side has concluded its case, closing arguments begin.  As with opening 
statements, the time length allowed varies from case to case and court to court.  Unlike opening 
statements, summation provides the attorney with a final opportunity to convince those jurors 
who may be in limbo as to the merits of their case as presented. In addition, skillful counsel will 
focus upon those jurors whom they perceive to be aligned with their position and provide these 
jurors with the ammunition or evidence necessary to convince other potentially undecided jurors 
during deliberations. It is the lawyer’s final occasion to argue all of the elements of their case, 
from proving liability to maximizing damages. Conversely, defense counsel will use this 
opportunity to debunk the Plaintiff’s case and argue for a defense verdict. 

The Court does limit exactly what an attorney can argue in closing but latitude is 
generally the name of the game. Counsel may draw inferences from the evidence and while these 
inferences may be less than factual, if they are grounded in the truth, they are not improper. 
Courts often advise the attorneys that the final summation is meant as a time to convince the jury 
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of the truth of their argument.8 Lawyers do this through a skilled recitation of the evidence but 
there is the one “Golden Rule” which is considered a closing taboo. Lawyers for the patient are 
not permitted to ask the jurors to put themselves in the place of the Plaintiff and ask the jurors to 
decide the matter at hand based upon that perception. Similarly, it is improper for defense 
counsel to ask the jurors to be the Defendant. Lawyers are skilled orators who use their abilities 
to persuade a jury to accept their version of the facts. Yet, fairness and objectivity are the goals 
that the Court should strive to maintain and most lawyers work within those parameters.

§ 12.12 FINAL INSTRUCTIONS

Following closing arguments, the judge usually excuses the jury so that the attorneys can 
argue over final instructions.  Final instructions are the instructions on the law the judge gives to 
the jury to guide them in reaching a decision.  Only instructions of law that are supported by 
evidence in the case are given, and that is what the attorneys argue about.  Each side will try to 
persuade the judge to read an instruction to the jury that is favorable to its case.

As noted above, the jury, as the fact finders, will determine what they believe to be the 
true version of the facts presented at the trial.  The jury will then apply those facts to the law as 
provided in the final instructions.  For example, a final instruction may read as follows:

                                               
8 O’Barr vs. United States, 105 p 938 (Oklahoma 1910).
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In order for the Plaintiff to prevail, the Plaintiff must prove that A, B, and C occurred.  If 
you find the Plaintiff has proven each of these elements, your verdict must be for the Plaintiff.  If 
you find the Plaintiff patient has failed to prove even one of these elements, your verdict must be 
for the Defendant doctor. As with preliminary instructions, final instructions are omitted in a 
bench trial.

When the judge has decided which final instructions he or she is going to give, the jury is 
brought back into the courtroom and the final instructions are read.  The judge also instructs the 
jury on the logistics of reaching a decision, such as choosing a foreman and taking breaks.  The 
jury then retires to the jury room to deliberate.

§ 12.13 JURY DELIBERATIONS

During jury deliberations, the jury is allowed to discuss the case among them-selves.  If 
the jury members have followed the judge’s preliminary instructions, this will be the first time 
they discuss the case.  Jury research shows that the process of reaching a decision varies widely 
from jury to jury, as does the time to reach a decision.  Like many aspects of the trial process, a 
lot of conceptions exist about jury deliberations.  If the jury deliberates for a relatively short 
period of time, it is believed they will return a verdict in favor of the defense.  This conception 
comes from the belief that even if the jury quickly decided in favor of the Plaintiff, it usually 
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takes a long time to calculate damages.  This conception, however, has proven to be a 
misconception in many cases.

While the jury is deliberating, the parties and their attorneys usually leave the courthouse 
and wait at a more comfortable location (usually a nearby restaurant, because, for some reason, 
most jury trials conclude at the end of the day).  When the jury returns with a verdict, the parties 
are contacted to return to the courtroom.

If the jury is unable to reach a verdict, then the jury is considered to be a hung jury.  The 
remedy in the case of a hung jury is a new trial. Because most judges, parties, and Plaintiffs’ 
attorneys would rather crawl across a room full of broken glass than re-try a case, judges will 
pressure the jury to keep deliberating until they are able to reach a decision. Can you see any 
reason why a defense attorney might not mind a hung jury or retrial?  If that fails, the judge 
declares a mistrial, and a new case is eventually scheduled.

§ 12.14 THE VERDICT

When the jury returns to the courtroom to announce its verdict, the collective hearts of 
the parties and their attorneys can probably generate a registration on a Richter scale.  It is the 
moment of truth, the climax of the entire trial process.  After the verdict is read, either party may 
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poll the jury to “verify” that each juror supports the decision, though a polling of the jury is 
always done, if at all, by the losing party.

Once the jury is polled, the losing party can also ask the judge to overturn the jury 
decision, called a motion for judgment notwithstanding the verdict, or JNOV (judgment non 
obstante veredicto).  A motion for JNOV is only granted if the judge, in hindsight, believes the 
case should not have been submitted to a jury because there was no evidence that a reasonable 
person would have credited on an essential element of the Plaintiff’s case. The judge has the 
discretion to enter a JNOV, but such discretion is rarely invoked.  In most situations, judges are 
very hesitant to substitute their own judgment for that of the jurors.  Once the judge enters a 
verdict, the trial is over. In a 2002 case involving a professional football player, the jury returned 
a 5.2 million dollar verdict in favor of the player but the trial judge, stating at that late date that 
the Plaintiff had failed to prove his case, and awarded the Defendant a JNOV. As is often the 
case in that situation, the parties compromised the jury verdict so that neither side was happy 
with the result.

A medical malpractice trial is nearly always a roller coaster ride of emotions.  When the 
opposing side is putting on its case, you can feel as though you are being pummeled over the 
head with a baseball bat, and defeat is inevitable.  Moments later, your attorney can perform a 
stunning cross-examination, and victory seems certain.  Such is life in our adversarial system, 
where two parties present the case in a punch, counter-punch format.  When the verdict is finally 
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entered, regardless of the outcome, most parties are relieved that it is over.  All have a more 
thorough understanding as to why 97 percent of civil cases never make it this far.

§ 12.15 PREVENTING/REDUCING INCIDENTS OF MALPRACTICE

As a practicing medical professional, it is important to realize that while you can accept 
your position in a malpractice case as a passive victim, alternatively there are numerous methods 
at your disposal to protect you, your practice, and your family from potential litigation. Certainly 
there is not any one approach currently available that would guarantee that a health care 
practitioner might never become involved in malpractice litigation. Despite this lack of 
assurance, there remain alternatives that might well be the divining wand as to whether a 
potential case spouts success.

[A] Honesty

At each and every risk management conference, the universal principle promoted by 
insurance carriers and the foundation that cements a successful doctor-patient relationship is 
honesty. The ability to honesty communicate with a patient is of such fundamental importance 
that it is often taken for granted. It is a simple truism that we as human beings want to be told the 
truth and be told it in such a way that it is beyond reproach. As Paul Starr wrote, patients are 
often marginalized when they seek the care and treatment of a physician and look up toward that 
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person for those words of reassurance and certainty. In no way am I suggesting that doctors 
should simply tell the patient the truth that the patient wants to hear. The communication should 
be one that displays a sense of reality, credibility, compassion, and earnestness.  It can’t be 
stressed to any degree more than this.

All to often, clients whom I interview ask me why their doctor did not tell them the truth. 
It might not be presented in such a straightforward manner but it often is as simple as that. On 
numerous occasions, clients have told me that “if only my doctor had told me the truth, I would 
never have sued him,” or “why didn’t my doctor tell me that there was a problem following 
surgery,” or “why did my doctor not tell me that the nerve in my arm was cut by mistake,” or “if 
only my doctor had fessed up.” Patients want to know the truth and despite any hesitance that 
you might harbor, tell them the truth. Patients are human beings as are doctors. Patients make 
mistakes, as do doctors. Car mechanics often don’t fix a problem the first time they try and 
plumbers often return to fix a leak in a pipe they just soldered closed. Patients know and 
understand this so don’t sell them short. 

I know that at first blush you are sitting there saying to yourselves that there is no way I 
can tell the patient what really happened because, if I tell them, they will think I am admitting I 
was negligent, run to a lawyer, and sue me. Honesty is not the best policy you conclude. Sorry to 
rain on your parade but you are dead wrong. I only wish that I could statistically recount to you 
the times where I did exactly as I have advised and told the truth. I will say it again and again. 
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Look the patient in the eyes and simply explain to them what happened, why it happened, and 
what you plan to do to help them overcome the complications which they perceive are existent. 
Candor is a must yet the same must be dosed with a touch of caution. While not admitting 
liability per se, don’t sugarcoat it so as to appear condescending. Speak up in a timely manner 
because avoidance can readily be misconstrued. It is not a contest of wills but a willingness to 
provide a person with the reality of their condition and the assurance that you as their physician 
care, will listen, and will work with them to resolve the crisis. 

Yes, I will admit that there are those instances where a patient will do the exact opposite 
of what I suggest will be their reaction. If that is the case, then I would submit to you that the 
patient would have jumped in their car, run and looked in the yellow pages, consulted a lawyer, 
and filed a lawsuit regardless of the fact. Tell the truth and the truth will set you free. 

[B] Medical Records

Not only are the patient’s medical records a legal document, these documents remain the 
central focus of any competent medical malpractice investigation. The records should honestly 
and in detail reflect the care and treatment provided to that patient based upon the presenting 
circumstances. Self-serving statements about what the patient did to cause the current 
complications not only wave a red flag, they hoist it high. This can’t be emphasized beyond 
underscoring the fact that the medical records create the very nature of one’s credibility. 
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In a recent case, the Defendant doctor’s notes stated that post-operative problems were 
caused by chasing after a cat that escaped, in the house. The records stated that the patient came 
into the office the following day with tree bark and dirt all over the operative bandages. The 
doctor wrote that her patient told her that she had to climb a tree in the patient’s yard to rescue 
the cat. The problem faced was that the patient/Plaintiff denied the entire episode ever happened. 
While admitting she did have a pet cat run out of the house, she steadfastly denied climbing tress 
or running to catch the animal. The case in question settled within a few weeks after the doctor’s 
deposition following the doctor’s averment that her notes were truthful and accurate. Why? It 
was simply because I showed the doctor pictures of the patient’s home and yard and, as you 
might have surmised, there were not any trees to be found.

The proverbial SOAP (subjective, objective, assessment and plan) method of charting 
still reflects a professionalism that is so imperative when case records are reviewed. Medical 
records should be typewritten or computer generated if at all possible. Each entry should be 
dated and endorsed by the treating doctor. Notes that are handwritten need to be legible. Despite 
any situation that you may encounter and even under the most careful of conditions, do not, I 
repeat do not ever modify or alter your medical chart. Scientific advancements in time dating of 
paper and ink make alterations the easiest way to assure a Plaintiff’s success. Any record can be 
changed to modify an error but you should simply draw a line through the errant portion, note the 
correction, and date both entries. Not only does this insure the integrity of your medical chart it 
also presents a reviewer with the image of a conscientious and honest practitioner.
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CONCLUSION:

As hard as it might be for you as a Defendant doctor to accept, every trial lawyer will tell you 
that despite the jury’s most earnest efforts, there are those cases which you should win and those 
cases which you should lose that turn out exactly opposite. Despite the best efforts of all 
concerned, sometimes the decision is not the proper one. I leave you with this thought. 

During a recent jury trial, the Defendant was a well known hospital affiliated with the 
community’s largest church. In fact, the name of the hospital reflected the church’s
denomination. During voir dire, the Plaintiff’s lawyer was specific in asking the jury panel about 
their religious affiliations, their membership in church related groups, and almost every other 
conceivable situation that might have a root into jury prejudice in support of the hospital. The 
Judge provided unlimited voir dire and there were numerous in camera examinations of 
prospective jurors. The jury was selected and the case was set to begin that following Monday 
morning. With a packed courtroom, and with the Judge and parties all present, the jury was 
escorted into their respective seats. Juror number two, a middle aged female, took out a pink 
Bible, put it between her hands, and prayed during the entire trial. I think you can appreciate the 
significance, and the regrettable outcome for the Plaintiff whose 7 week old child died during an 
anesthesia related incident at the hospital.
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THE END
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